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EXECUTIVE OFFICE OF THE PRESIDENT
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May 7, 1987

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer -

National Security Council
Office of Personnel Management

Department
Department
Department
Department
Department
Department

of
of
of
of
of
of

State
Justice
Commerce
Agriculture
Labor

the Treasury

Panama Canal Commission

U.S. Information Agency

Agency for International Development
+eefitral Intelligence Agency

SUBJECT: DOD draft bill 100-67, "To amend titles 5 and 10, United
States Code, to provide incentives for certain essential
Defense personnel serving overseas, and for other

purposes."

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relationship
to the program of the President, in accordance with OMB

Circular A-19.

A response to this request for your views is needed no later than
Friday, May 29, 1987.

Questions should be referred to Hilda Schreiber (395-7362), the
legislative analyst in this office.

Enclosures

Jtomi K

Naomi R. Sweeney for
Assistant Director for
Legislative Reference
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L]
DEPARTMENT OF THE ARMY / V'

WARHINQTON D C 2010 D 6 D
[0 =067

Honorable James C. Wright, Jr.
Speaker of the House of Representatives
wWashington, D.C. 20515

Dear Mr. Speaker:

Enclosed is a draft of legislation "To amend titles 5 and 10,
United States Code, to provide incentives for certain essential
Defense personnal serving overseas, and for other purposes.”

The proposal is a part of the Department of Defense
legislative program of the 100th Congress, and the Office of
Management and Budget advises that, from the standpoint of the
Administration's program, there is no objection to the
presentation of this proposal for the consideration of the
Congress. The Department of the Army has been designated the
repraesentative of the Department of Defense for this legislation.
The Army recommends that the proposal be enacted by the Congress.

Purpose of the Legislation :

This proposal would authorize the military depaitments and
Defense Agencies to establish a program to insure that key
Department of Defense civilian personnel continue t3 perform
their duties during periods of armed conflict involving United
States forces which threaten physical harm or provide imminent
danger to their well being. The program is designed to encourage
a small number of our civilian Defense employees who hold key
positions overseas to stay at their duty post by providing
increased pay for their performance and by eliminating
disincentives to their staying on the job when all other
civilians are evacuated. _

Aa the number of civilians involved in the operation and
maintenance of our increasingly complex military systems grows,
military commanders must have confidence that key civilians will
remain and perform their duties during periods of armed conflict,
Historically, civilian employees within the Department of Defense
have performed admirably during periods of hostilities. However,
to insure that this loyalty and dedication continues, the
Department of Defense proposes that incentives be provided to
encourage key civilians to remain on duty and that the adverse
consequences of their continued performance of duty in a hostile
environment be reduced. The draft proposal woulds

l) Authorize the military departments and Defense Agencies

to pay a differential of pay as an incentive to an essential
employee on a sliding scale not to exceed 50% of the employee's
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basic pay., Tho amount of the differential pay would be
determined by the importanca of the pusition and the dogree of
threat imposed by the hostilities. However, no additional
incentive pay would be authorized in anﬁ country until
nonessential employees in that country had been ordered to
evacuate. Post differentials and dangar pay authorized under S
U.S.C. 5925 and 5928 would supplement this pay, providing
additional benefits up to 508 of the employea's basic pay, for a
maximun total benefit of up to 1008 of tho employce's basic pay.

2) Provide for premium pay of one and one~half times a
Pederal euployee's salary for ovartime work in lieu of normal
overtime pay that is limited to caerxtain grades of civil service,

. 3) Ranmove limitations to the accunulation of leave fot
Faderal enployces who remain at their job and who otherwise would
lose their leave by not taking it.

4) Provide reimbursement for out of pocket expaenses
necessary for the treatuent of injuries sustained as a result of
war activities and that are not otherwise covered by existing
health care ingurancae. ~ .

5) Provide for the Yaymonc by the Government of thae proceeds
of insurance policies held by essential employees that will not
cover combat related deaths because of an exclusion in the policy
usually referred to as a "war clause™. Contracts of insurance,
other tnan Federal Eumployees Group Life Insurance, entered into
after the date of enactment of this bill are excluded fronm this
provision.

- - Bssential omployees would bs defined as United States citizen
euployees of the Department of Defense serving overseas who are
in positions determined to be essential and whose continued
performance is vital to the security interests of the country.
Incentive pay under this proposal would be paid under wartine
conditions that provide a threat of physical harm or imnuinent
danger to the person concerned of such an extent that the
Secretary or agency head concorned fears the subject employees
nay leave thelr posts of duty. The employee would know in
advance that the duty to be performed waas subject to the
incentive program because the ewployee would acknowledge, in
“writing, the obligation to stay. These incentives would be used
- only when there is & need to rotain employees on the job in
unsafe areas from which other noncombatants would be evacuated.
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Such incentives have ample precedent. For oxanple, wenbors
of the uniformed services receive speclal "hostile fire" pay (37
U.S.C. 310), and certain civilians can receive a dangor pay
allowance (5 U.58.C. 5928). Seoondarx insurance coverage to £1il
the gap for insurance policies with "war clauses® for these key
civilian employecs provides the peace of mind that if they are
killed their fawmilies will have financial sacurity,

Cout and Budget Data

The enactment of this proposal will cause no apparent
increase in the budgetary raquirenents of the Departuient of
Dofense. The incentive pay will only be an expense in time of
grave enmargency vhen these essential ewployees are noeded wost,

Sincerely,

Enclosures

CTR DA M L
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A BILL

To amend titles 5 and 10, United States Code, to provide
incentives for certain essential Defense personnel serving
overscas, and for other purposes.
ﬁuww_ﬂumwwﬂm: That

this Act may be cited as ths "Retention of Oversea Defense

Civilian Employees Act,"

Sec. 2. Chapter 81 of title 10, United States Code, is
amended (a) by adding at the end thereof the following new

sectiong
"51590., Essential employees outside the United Stateg:
incentives to remain on duty under wartine
conditions
'(a)' For the purpose of this section, "essential
exployee® means a United States citizen Pederal
employee (to inblude an eiployee of the competitive or
excepted se?rvice) of the Department of Defense paid
fron appropriated fundge-
*{1) who is assigned or detailed to duty outaide
the United sStates; ]
"(2) ;whose position is determined by the
gec:ﬁta:y concerned or person assigned to

Y
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puporviso a Dozqnno Agency or Department of
Defense Field Activity (or their déaiqnea) to be
" essential to the effectiveness of an armed forcay
and
“(3) who, upon accepting such a position executes
& written acknowledgenent to remain in the
position and perform its duties under wartime
conditions that may cause harm to the enployee or
| place the employee in imminent danger,
*(b) Under uniforam regulations prescribed by the
Sacretary of Dafense, an essential employce may be
paid the incentive and premium pays described in
shbsections (c) and (d). Regulations inplementing such
ppys shall linit payments to =-

i ®(1) poriods in which the essential employee is
serving under wartime conditions which threaten
physical harm or imminent danger to the health or
well baeing of the essantial employee; and
"(2) the Secretary concerned or petéon assigned
to suparvise a Defense Agency or Departmant of
Defonse Field Activity (or their designeea)
determines that the continued duty performance of
the essential employaee is vital go the security
intereat of the United States, 5

PN

s e
SAM MR
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"(c) An ossential eumployae authorized incentive pay
under this sectlbn nay be paid a pay differential oz‘up
to 50 pecrcent of the easential employeo's basic

pay, dopending on the circuwstances of the hostilities
and the vital necesaity for the socurity of tha United
Statea for the continued performanca by the essential
enployee. Incentive pay authorized under this
gsubsaction shall be in addition to overseas
di!torcntlail and allowances authorigzed under
subchapter IXI of chapter 59, title 5.

"(d) An essential employea authorized promium pay
under this section nay be paid the premiun pay,iin lieu
of premium pay authorized under subchapter V of dhapte:
55, title S, as follows. Pay for an essential enployae
for hours of work in excess of 40 hours in an
aduinistrative workweak, and in excouss of 8 hours par
day, shall be preniun pay and shall be paid at an
overtine hou:iy rate of pay in an amount equal tovong
and one-half tiheé the hourly rate of the basic pdy of
the essential eumployee. Incentive pay authorized

under subsection (c) ahall not be considered in the
computation of premium pay under this subsection., Aan
essential enployes may decline gﬁe premiun pay
authorized uﬁde: this subsection and elect to ba paid
the premiumipay under subchapter V of chapter 85,

title 5.

“(e) The provisions of this section ghall not apply

3
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to an officer or meuber of a crew of a vossel excepted
from the pay provisiona of title S by section 3102 (c)
(8) ;t that title vhen the pay of such officor or
menmbor is adjusted under section 5348 of title 5 to
refloct prevailing rates of pay that are increased as a
consequence of the sane crisis situation that would
- provide authority for the incentive provided by this
soaction.”; and
(b) the table of aéctions at the beginning of such
chapter is amended by adding after the item relating to
gection 1589 the following new items
"1590. Essential enployees outside the United Statess
incentives to remain on duty under wartine

conditions.".

Sec. 3, 8gction 6304(d) (1) of title 5, United States

R R

Code, relating to the accumulation of annual leave for civil
service eumployees, is amended by deleting "or" at the end of
clause (B), inserting "or” at the end of clause (C)., Qnd
add£n§ after clause (C) the following new clause--

*(D) @& roquirement by an authorized official that
the employee remain on duty undor wartime
conditions;".

Bec. 4, S8ection 8103 of title S, United states Code,
relating to medical services for oivil service employees, is
amended by adding at the end thereof the following new

subsections
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"(c) The Seccretary of Labor shall pay an omplﬁyoo
the auounts the ompioyeo expends for the treatunent
of injuries incurced by the employes as a result of
var activities occurring during a period the
enployea is entitled to receive incantive pay
authorized in section 1590 of title 10. The
Secretary shall make asuch payments from the
Enployees’ Compensation Pund upon a certification by
the Becretary of an armed force or person assigned
to supervise a Defense Agency or Departnent of |
Defense Field Activity (or their designea) that the
payament represents a reimbursement for actual
exponditures by the claimant euployes for necessary
medical care for injuries caused by war activities .

for which no othar progranm of haealth insurance vas

- . - e -

in effect for the employee at the time of the
| injury.",.

Sec. 3. (a) The Secretary of the Treasury shall pay
the proceeds of a life insuianco policy of an essential
employce of the Federal government overseas to the
beneficiaries of such policy upon the death of the insured
employee under circumstances that the insurance policy
otherwise would not be applicable because such death was the
result of a war ralatoq incident under the conditions
specified in the second sentence of this subsection and the
insurance policy excepted coverage for death under such

circumstances. To obtain such éaywent, the claimant

R

2
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baneficiaries of the 1ife insurance policy must obtain the
certiticgtion of the soc:ctary of an arned force or person
assignod to supervise a Defense Agency or Departnent of
Dofense Pield Activity (or their desiynce) that the insured
person's death was as a result of war related activities
and that the insured person was an essantial employee who
exccuted an agreemont to remain at his duty station or job
under wartime conditiona.

(b) Payments made pursuant to subsection a, above,
shall be from funds of the United States, not otherwise
appropriated, and may not be mado unless in response to a
clainm by a beneficiary made to the Secretary of the Treasury
within two years of the date of death of the insured or
within two years of the ternination of the wartime
conditions in which the insured was killed, whichever ig
later,

(¢) Paywents under this section may be made only
incident to contracts of insurance that contain clauses
excopting coverage fbr death résultinq from war related
occurrences that are entared into by an ingurance coupany
and insured prior to tha effective date of this Act and
otherwise are in effect on the date of death of the ingured.
The limitations on paywents imposed under this, subsection
shall not apply to payments nmade incident to coveragae under
the Paderal Employees Gzouﬁ Life Insurance Program for death
resulting from war related occurrences,

Sec. 6. The provisions of this Act are effective upon the

L3

date of enactmnent. L

. | )
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Bagctional Analysis

Section ) provides that this act may be cited as the "Retention
of Oversea Defense Civilian Employees Act“.

‘Section 2 amends Chapter 81 of title 10, United States Code, to
add a nevw section 1590,

The new section in gubsegtion (a), defines "essential
employee for purpogses of the section to mean a civil sexvice
enployoe (as defined in title 5, United States Code) of the
Department of Defense (to include the nilitary departments and
Daefense Agencies), who 18 a citizen of the United States assigned
to duty outside of the United States in a position that the
Sccretary or ayency head concernaed, or thelr deuignea, has
detarmined to be essential to the opaerational effectiveness of
the Armed Porces. It is intended that these positions be truly
necessary for the conduct of military operations during times of
armed conflict involving United States forces, and not include
positions involving ancillary oparations. For example, such
pouitions might include weapons maintenance or comumunications
techniciana, but would not include recreation specialists or
librarians. An employee accepting such a position would be
required to be eligible for the incentive pay authorized by this
section, to sign an acknowledgenent to remain in the position and
perforu the essential duties during a period of crisis or
hostilpties.

|

Subsection (b) would authorizae the Secretary or agency head
concerned, under regulations prescribed by the Secretary of
Defense, to pay incentive pay as deccribed in subsection {c).
Incentive pay would be limited to wartiie conditions that
threaten physical harm or imninent danger to the euployee, and
further be linited to such a period vhen the Secretary or agency
head concerned, or their designee (e0.g9. a theater commander?,
determines that the employee's continued duty performance is
vital to U.S8. security.

Subsection (¢) authorizes the incentive pay to be a pay
differential of up to 50 percent of the employea's basic pay.
The Gecratary or agency head concaerned, or their designee, would
cet the Terccntage based on the circuustances surrounding the
hostilitien triggering the section and the necessity for the
continued performance of the particular employees. The
designation of the position and its value will be addressed prior
to hostilities through planning procedures for eunergency
circunmstances, S '

authorizes premium pay for essential employees
for overtime work. Overtime is considered over 40 hours per week
or 8 hours poer day. The premium pay is in lieu of overtime pay
under chapter 55 of title 5. The employee, however, could elaect
the title 5 overtine pay or premium pay instead of overtiue
prauiunm pay under this provision. The provision is intended to
address overtime for those ¢ssential employcaes who either are not
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authorized any overtiue pay or for those who recoive premium pay
for overtime calculated at the GS 10 rate.

Subsection {ea) provides that the instant soction is
inapplicable to officers and members of a crew whose pay is
adjusted under section 5348 of title 5 to reflect prevailing
rates of pay that are higher because of the crisis situation that
is forming the basis for the incentive authority in the section.
This provision onsures against a double benefit for those defcnse
maritine employees who are exempt from normal title S pay by
section 5102(¢) (8) of that title and who could be receiving
substantial pay increasas because of a crisis situation. This
provision provides a choice to the administrating official who
could either publish new pay ratea or adninister the incentive

pay proposed.

Baction 2(h) is a technical amenduent that makes the
necessacry addition to the table of sections at the beginning of
Chapter 81l.

auends section 6304 of title 5, United States Code, to
include anong the exceptions of that section to the forfeiture of
leave for civilian enployees a provision that annual leave will
not be forfoited if an employee does not take the leave because
of the reguirement to stay on duty under wartime conditions. The
amendnent would pernit the employee who is reguired to stay on
the job during such a period to accumulate leave and not forfeit
leave as a consequence of not taking it,

¢ e - ER -

Section 4 would add a subsection to section 8103 of title 5 to
authorize the 8Secretary of Labor to pay civil garvice eiployees
fron the Employees' Compensation Fund for expenditures
necegsitated for medical treatment of injuries incurred by an
employee under wartime conditions. The reimbursement only would
be applicable if the injured essential employed had no other
insurance coverage. The Secretary of an armed force or the head
of the Defense Agency concerned would nake a certification
representing the correctness of the paywent,

Bection 5 would authorize the Secretary of the Treasury to pay
from tine General Fund tha proceeds of an insurance policy of a
deccased employee who dies as a result of wartime hostilities
durang a period when the deceased employae was encouraged to stay
on the job and that otherwise are not payable because the policy
contains & clause excepting coverage for war related deaths. To
obtain the banefits, the beneficiaries must f£file a claim with the
Secretary of the Treasury within two years of the date of death
gt date of termination of the wartime conditions, whichever is
ater. : ' '

is an effective date elausé making the provisions of
the Act effective upon enactment.

@
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